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(i)

(/\)
/\n_,· person aggrieved by this Orcler--in-Appcal may file an appeal to the appropriate"$... ."2i"%as.co#are mistiera#atsarosier«csrs

(i) ! in the cases where one of the issues involved relates to place of supply as per Section
I I 09(5) of CGST Act, 2017.
[sate1een orre eneiaeiiae Tribunal tamed under GST Act/CGST Ac otier(ii) '

: than as mentioncd_in para-__ (A}(i)_above in termsofSection 109{7)_ofCGST_Act,_2017 .....
Appeal to the Appellate Tribunal shall be filed as prescribed under Ruic 110 of COST
Rules, 20 17 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One

(iii) Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, f'ec or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty ·Jive Thousand..-- .- --
Appeal under Section 112(1) of COST Act, 2017 to Appellate Tribunal shall be filed along
with l'clcvant docL1ments either .electronically or as may be notified by the Registrar,

(13) Appellate Tribunal in f<'ORM GST APL--05, on common portal as prescribed under Rule 1 10
} of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against

I
\vit1-:iir1 ~~~_1:i._~l-~-~.<=>L filing.E_()Rl'{! __GST!-PL::..05 o!:i_!ine. _ _
Appeal to be filed before Appellate Tribunal under Section 112(8) of the COST Act, 2017
after paying -

(i) full_anwunt of Tax, Interest, Fine,Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

, (ii) A sum equal to twenty fivc_per cent of the remainingamount of Tax in dispute,
'i in.addition t.o .. the.amount paid. u_nder S.c.ctio. n 10.7(.6) of CGST Act, 201.7, an··-s,···ng

from the said order, in relation towhich the appeal has been filed. .
! The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated

(ii) I 03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or elate on which the President or the State

! President, as the case maybe,ofthe Appellate 'Tribunal enters office,whichever_is later.
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F.No.GAPPL/ADC/GSTP/1844/2023.
ORDER-IN-APPEAL

Brief facts of the case:

M/s Manjulaben Bhanubhai Shah (Chetan Plastic) 214, Sahjanand
Complex, B/h. Bhagwati Chambers, Nr. Swastik Cross Road, Navrangpura,
Ahmedabad380 009 (hereinafter referred to as the 'Appellant' ) has filed the

present appeal against Order No. AR-l/TRANVERIFICATION/2019-20 dtd.
22/02/2023 (hereinafter referred to as the 'impugned order') issued by the
Superintendent, CGST & C.Ex., AR-I, Division-VII, Ahmedabad North.'

2. Briefly stated the fact of the case is that .the appellant is registered under
GSTIN No. 24ADIPS3030M1ZG and engaged in supply of the taxable goods as
provided under the CGST Act, 2017. They were earlier registered with the State
Authorities with registration No. 24070900316. The appellant have claimed
Input Tax Credit in TRAN-1 amounting to Rs.1,63,696/- for the stock of goods
lying at the time of introduction of GST Act, 2017 under column 7(a) of the

TRAN-1 by filing revised TRAN-1 on 31-10-2022 in view of the guidelines
issued by the CBIC for verification of the transitional credit in light of order of
the Hon'ble Supreme Court, vide . circular No.180/12/2022-GST dated
09.09.2022 8¥ 182/14/2022-GST dated 10.11.2022. The amount of ITC
claimed pertains to the purchase of goods namely Granules (LLDPE) and
Assorted Plastic Bags vide Invoices No.012/2017-18 dated 09-06-2017 and

tan. 13/2017-18 dated 15-06-2017 which were lying in stock at the stock at the
a} or introduction of GST Act, 2017 rom 01-07-2017.
±'el3/ On verification of the TRAN-1 for which hearing in the matter was
ranted on 22-02-2023, the Superintendent of CGST & C.Ex. AR-I Division-VII
passed the following order dated 22-02-2023 in respect of the revised TRAN-1
claim filed by the Appellant dated 31-10-2022:

"The Taxpayer (Manjulaben Bhanubhai Shah) has filed TRAN-1 dated 31-10
2022 for Rs.1,63,696/- under the heading - "7(a)-7A where duty paid Invoices
(including Credit Transfer Document(CTD) are available". The Taxpayer
(appellant) has also produced copies of invoices bearing No. 012/2017-18 dated
09-06-2017 and 013/2017-18 dated 15-06-2017, for which he has applied for
ITC under TRAN-1. Onperusal of both the invoices, it is observed that there is no
evidence ofpayment of Central Excise Duty or any Central duty/ tax on both the
said invoices. A personal hearing dated 22-02-2023 was giver and observations
were recorded as mentioned above. Mr. Chetan Shah, authorizedperson of M/s
Chetan Plastic (appellant) (authorized by Smt.Manjulaben Bhanubhai Shah vide
authority letter dated 10.02.2023) also informed during the P.H. that at the time
offiling TRAN-1, he was not aware that, if they have no duty paying document
available with them, they have tofile TRAN-2 instead of TRAN-1 and accordingly
they have filed TRAN-1 instead of TRAN-2. Further, Shri Chetan Shah also
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confirmed that there is no evidence of duty payment of Central Excise duty or
any other Central duty/ tax in both the said invoicesproduced by him.

· In view of the above facts, the TRAN-1 claim amounting to Rs.1,63,696/- of
Manjulaben Bhanubhai Shah is hereby rejected.

3. Being aggrieved with the above order, the appellant filed the present
appeal on16.05.2023, on the grounds that:

"That the adjudicating authority has not appreciated thefacts and circumstances
of the case and therefore, the denying ITC on stock of goods lying balance on
30/06/2017 te at the time of implementation ofGSTAct, 2017which is claimed
through Trans-I instead of Trans-2 through oversight, th? benefit of legitimate
right cannot be denied andfurther, it was procedural mistake that the Appellant
has filed Trans-1 instead of Trans-2 for the stock lying as on 30/06/2017 and
therefore, denyingITC on sole ground is not sustainable.

That there is no dispute in order appealed against that the Appellant doesn't
have invoices i.e. 012/2017-18 dated 09/06/2017 and 03/20 17-18 dated
15/06/2017for which the appellant has inadvertently filed Trans-I instead of
Trans-2 on stock of goods at the time of introduction ofGSTfrom 01/07/2017,
The Appellant has produced both invoices during the course of proceedings of
Trans-I. When the details are available, the ITC cannot be denied on the basis of
technicalities of the matter. Reliance is placed on the judgment reported in 1989
(39) ELT 503 {SC) in the case of Sukcsha International Vs. UOIwherein Fon'ble

'e SC has observed that an interpretation unduly restricting the scope of beneficialkw.a vovisions is to be avoided so that it may not take away withone hand what te,'%$.. .poicu gives with the other.

; \\~:. ,,I/)riher the appellant reli~s °.n the judgme~t report~d i:n. 1983 (13) EL~ 1534 (SC)
; %a ,s" 1 the case of A. V. Narasmhalu wheren the Hon'ble SC observed that the

admjnistrative authorities should_ instead of relying on technicalities, act in
manner consistent with broader concept of justice . Similar observation was
made by the Apex Court in the Formica India V/s. Collr.of C.Ex. reported in 1995
(77 ELT 511 (SC) in observing that once a view is taken that the party would
have been entitled to the benefit of the notification had they met with requirement
of the. concerned rule, the proper course was· to permit them to do·so rather them
denying to them benefit on the technical grounds that the time when they could
have done so had elapsed. Moreover, the substantive benefit of right cannot be
denied if the benefit is available - 1991 (55) ELT 437 (SC) in the case of
Mangalore Chemicals and. Fertilizers Ltd.
In view of the above ruling, the ITC is not deniable though the appellant hasfiled
Trans. 1instead of Tran-2. Even in the order for denying ITC, there is no
allegation that ITC is not allowable for which invoices are having with theappellant."

Further the appellant has invited attention of .R.ule 117(4) (a) (ii) of the CGST
Rules, 2017.

In view of the above submissions made, the appellant has requested to allow
the appeal by way of setting aside the impugned order.
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F.No.GAPPL/ADC/GSTP/1844/2023.
Personal Hearing :

4. Personal hearing in the present appeal was held on 28.07.2023. Shri
Naimesh K.Oza, Advocate appeared in person on behalf of the appellant in the
present appeal. During P.H. they submitted that transitional credit was
available. Only mistake is instead of filing TRAN-2, they have filed TRAN-1,
which is ignorance only. A legitimate benefit cannot be denied for technical
reasons. They further re-iterated the written submission.

DISCUSSION AND FINDINGS:-

5. I have carefully gone through the facts of the case and the submissions
made by the appellant in their grounds of appeal and find that appellant is

mainly aggrieved with the denial of Transitional Credit of Rs.1,63,696/- which
he claimed in column 7(a) of the revised TRAN-1 fled on 31-10-2022.

5.1 According to the appellant, the ITC of Rs.1,63,696/- claimed through
TRAN-1 instead of TRAN-2 was through oversight and that the benefit of
legitimate right cannot be denied and further, it was procedural mistake that
the appellant filed TRAN-1 instead of TRAN-2. Further according to the
appellant there is no dispute in order appealed against that they do not have
: 'ces i.e. 012/2017-18 dated 09/06/2017 and 03/20 17-18 dated

/2017, that the .appellant have produced both the invoices during the
e of proceedings of TRAN-1. When the details are available, the ITC

es-r 5$5 t be denied on the basis of technicalities of the matter..+°¥

So the question to be answered in the present appeal is:
(a) whether the Input Tax Credit of Rs.1,63,696/- claimed under 7(a) 7(A) of
TRAN-1 is admissible or otherwise?

5.3 At the foremost, I observed that in the instant case the "impugned order"
is of dated 22.02.2023 and the present appeal is filed on 16.05.2023. As per
Section 107(1) of the CGST Act, 2017, the appeal is required to be filed within
three months time limit. I observed that in the instant case the appeal has
been filed within normal period prescribed under Section 107(1) of the CGST
Act, 2017. Accordingly, I am proceeding to decide the case.

5.4 I find that the Appellant is registered under GSTIN No.
24ADIPS3030M1ZG and engaged in supply of the taxable goods as provided

under the CGST Act, 2017. They were earlier registered with the State

Authorities with registration No. 24070900316. The appellant have claimed
Input Tax Credit in TRAN-1 amounting to Rs.1,63,696/- for the stock of goods
lying at the time of introduction of GST Act, 2017 under column 7(a) of the
TRAN-1 by filing revised TRAN-1 on 31-10-2022 in view of the guidelines
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issued by the CBIC for verification of the transitional credit in light of order of

the Hon'ble Supreme Court, vide circular No.180/12/2022-GST dated

09.09.2022 8, 182/14/2022-GST dated 10.11.2022. Te amount of ITC

claimed pertains to the purchase of goods. namely Granules (LLDPE) and

Assorted Plastic Bags vide Invoices No.012/2017-18 dated 09-06-2017 and

013/2017-18 dated 15-06-2017 which were lying in stock at the time of

introduction of GST Act, 2017 from 01-07-2017. They have further invited
attention of Rule 117 (4) (a) (ii) of the CGST Rules, 2017.

5.5 For this, I refer to the relevant sub-rule of Rule 117 of the Central GST
Rules, 2017, which is re-produced as under:

"Rule 117. Tax or duty credit carriedforward under any existing law or on
goods held in stock on the appointed day.

(4) (a) (i) A registeredperson who was not registered under the existing law
shall, in accordance with the proviso to sub-section (3) of section 140, be
allowed to avail of input tax credit on goods (onwhich the duty of central
excise or, as the case may be, additional duties of customs under sub
section (1) of section 3 of the Customs Tariff Act, 1975, is leviable) held in

. stock on the appointed day in respect of which he is not in possession ofa"also, .;f'::~,document evidencingpayment ofcentral excise duty

#y- input tax credit referred to in sub-clause. (i) shall be allowed at the
~

0

'•,,,-: -,,~ of sixty per cent on such goods which attract central tax at the rate of

nine per cent. or more andforty per cent. for other goods of the central tax
applicable on supply of such goods after the appointed date and shall be
credited after the central taxpayable on suchsupply has beenpaid".

5.6 I also refer to the Section 140 (3) of the CGST Act, 2017, which is re
produced as under:

Section 140 of CGSTAct, 20172
"140.

{1) _ _ :······••·•·······• _ .
(2) ··························,·································:············································
(3) A registered person, who was not liable to be registered under the
existing law, or who was engaged in the manufactureof exempted goods
or provision of exempted services, or who was providing works contract
service and was availing of the benefit of notification No. 26/2012

Service Tax, dated the 20th June, 2012 or afirst stage dealer or a second
stage dealer or a registered importer or a depot of a manufacturer, shall be
entitled to take, in his electronic credit ledger, credit of eligible duties in
respect of inputs held in stock and inputs contained in semi-finished or

5



F.No.GAPPL/ADC/GSTP/1844/2023.
finished goods held in stock on the appointed day, within such time and in
such manner as may be prescribed, subject to the following conditions,
namely:-

(i) such inputs or goods are used or intended to be used for making
taxable supplies under this Act;

(ii] the said registered person is eligible for input tax credit on such inputs
under this Act;

(iii] the said registered person s n possesson of invoice or other
prescribed documents evidencing payment of duty under the existing law
in respect of such inputs;

(iv] such invoices or other prescribed documents were issued not earlier
than twelve months immediately preceding the appointed day; and
(v] the supplier of services is not eligible for any abatement under this Act:
Provided that where a registered person, other than a manufacturer or a
supplier of services, is not in possession of an invoice or any other
documents evidencing payment of duty in respect of inputs, then, . such
gistered person shall, subject to such conditions, limitations and
feguards as may be prescribed, including that the said taxable person
all pass on the benefit of such credit by way of reduced prices to the

- cipient, be allowed to take credit at such rate and in such manner as may
be prescribed ''

5.7 In view of the Rule 117 of the CGST Rules, 2017, I find that a

registered person who was not registered under the existing law shall, in

accordance with the proviso to sub-section (3) of section140, is allowed to

avail of input tax credit on goods (on which the duty of central excise or, as

the case may be, additional duties of customs under sub-section (1)

of section 3 of the Customs Tariff Act, 1975, is l¢viable) held in stock on the

appointed day in respect of which he is not in possession of any document
evidencing payment of central excise duty.

Further the ITC referred to in sub-clause 4 (a)(i) of Rule 117 of CGST Rules,

2017 shall be allowed at the rate of sixty percent on such goods which

attract Central .tax at the rate of nine percent or more and forty percent for

other goods of the Central Tax applicable on supply of such goods after the

appointed date and shall be credited after the Central Tax payable on such
supply has been paid.

5.8 From the foregoing, firstly I find that the appellant was registered with

the Gujarat Commercial Tax Department before 01-07-2017 and have

claimed the ITC of CGST in revised TRAN-1 against the column 7(a) (7A) of

6
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the TRAN-I "7A where duty paid invoices(Including credit transfer
documents) are available in respect of input and inputs- contained in- semi
finsihed goods and finished goods".

Further I find that at the time of Personal hearing before the GST, . .
5.9

authority verifying their claim, the appellant has produced invoices bearing
No. 012/2017-18 dated 09-06-2017 and 013/2017-18 dated 15-06-2017,
for which he has applied for ITC under revised TRAN-1.

. .

5.10 Also From the relevant pages ofTRAN-1 filed by the appellant dated
27-12-2017, I find that the appellant had shownthe value of Rs.9,83,189/

1 On seeing the Invoices, I find that on the body of the said Invoices a
ndwritten remark about payment of the amount of invoices i.e .
.11,44,559/- on different dates between 29-06-2017 to 17-11-2017 in

respect of Tax Invoice 012/2017-18 dated 09-06-2017 and Rs.2,00,000/

on 30-06-2017 and Rs.187,177/- on 30-12-2017 in respect of Tax Invoice
013/2017-18 dated 15-06-2017 is appearing which bear no signature of
the receiver or any proof of the payment is submitted by the appellant.

and Rs.4,17,475/- under 5(a) of TRAN-1 at SI.No.1 and 5 respectively
wherein against the said invoices, in column "Eligible duties paid on such
inputs" was shown as "zero" and accordingly no ITC was claimed by the
appellant as it can be presumed that no duty was paid by the appellant. T}

said values are nearly the same amounts as appearing in the Invoices
produced by them. At Sl. No. 1 the value and Quantity were shown as
9,83,189/- and 9188.690 respectively whereas in the Invoices it 1s
10,90,056/- and 10187.440 respectively and at sl. No. 5 the value and

• uantity matches with the Invoice produced.

5.12 It is very much clear from the Act and Rules ibid that if any goods
were received by the appellant (not regd. With CGST) before the appointed
day and were lying in semi-finished goods/finished goods, for which he was
not in possession of any invoice/document evidencing payment of Tax, the

appellant was eligible to claim the ITC in TRA.N-2 for inputs held on stock

on appointed date. It appears that the appellant herself/her legal adviser
has not understood the basic principles of filing TRAN-1/TRAN-2 as per the
GT Act and Rules.

5.13 Further, the CBIC vide Circular No.180/12/2022-GST dated 09.99.

2022 issued guidelines for filing revised TRAN-1/TRAN-2 and vide Circular
No.182/ 14/2022-GST dated 10-11-2022, issued guidelines for verifying the
Transitional Credit in terms of order dated 22-07-2022 and 02-09-2022 of

7



F.No.GAPPL/ADC/GSTP/1844/2023.
the Hon'ble Supreme Court 1 the case of Union of India V.Filco Trade
Centre Pvt. Ltd.

5.14 As per the above guildelines, the facility for filing TRAN-1/TRAN-2 or
revising the earlier filed TRAN-1/TRAN-2 on the common portal by an
aggrieved registered assessee was made available by GSTN during the period
1-10-2022 to 30-11-2022. Further it was mentioned in the said guidelines
that it was a one-time opportunity for the applicant to either file the said
forms, if not filed earlier or to revise the forms earlier filed. The applicant
was required to take utmost care and precaution while filing or revising
TRAN-1/TRAN-2 and thoroughly check the details before his claim on the
common portal. It was further clarified that pursuant to the order 'of the
Hon'ble Apex Court, once the applicant filed TRAN-1/TRAN-2 or revises the
said forms filed earlier on the common portal, no further opportunity to
again to file or revise TRAN-1/'TRAN-2 either during this period or
subsequently, will be available to him.

5.15 Even at the time of filing revised TRAN-1, the appellant herself or with
the help of a legal adviser could have grabbed this opportunity for filing

r form as per the availability/non availability of documents. If the
rting documents for their claim were available with them, they could

filed TRAN-1 (for claim of ITC i.e. SGST/IGST) and if the
e/document evidencing payment of tax for input lying in semi

1nished/finished goods was not available with them, they could have filed
TRAN-2for the ITC held in semi finished/finished goods .

5.16 Here it is not the case that the Taxpayer is not in possess1on of
Invoices in r/o inputs held in stock of semi-finsihed/finished goods at the
time of filing revised TRAN-1. The Taxpayer is very much in possession of
the Invoices but there is no evidence available that the same are duty/tax
paid as the payment remarks are handwritten on the body of Invoices which
even does not bear any signature of the Receiver. Thus from the copies of
Invoices as documents evidencing payment of tax submitted by the
appellant appears to be not sufficient evidence. Further, the Taxpayer has
claimed CGST in column 7(a)(7A) of TRAN-1 for which there is no evidence
produced for payment of duty/tax.

5.17 If the appellant had inputs held on stock on appointed date for which

he was not in possession of any invoice/document evidencing payment of
tax, the appellant could have rightly claimed the ITC in TRAN-2.

5.18 Further, the Appellant has cited thefollowing case-laws:

8
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F.No.GAPPL/ADC/GSTP/1844/2023.

International V/s UOI where in Hon'ble SC has observed that an
interpretation unduly restricting the scope of beneficial provisions is to

· be avoided so that.it may not take away with one hand what the policy
gives with the other.

J· .

() . Judgement reported in 1989 (39) ELT 503 (SC) in the case of Sulcsha

(ii) Judgement reported mu 1983 (13) ELT 11534(C) in the case of

A. V.Narasimhalu wherein the Hon'ble SC observed that the
administrative authorities should instead of relying on technicalities,
act in manner consistent with broader concept ofjustice.

9

Moreover, the substantive benefit of rightcannot be denied if the benefit
is available - 1991 (55)ELT 437 (SC) in the case ofManglore Chemicals
and Fertilizers Ltd.

(iii) _- Similar observation was made by the Apex Court in the Formica India

V/s. Collr.of C.Ex. reported in 1995 (77 ELT 511 (SC) in observing that
once a view is taken that the party would have been entitled to the
benefit of the notification had they I met with requirement of the
concerned rule, the proper course was to permit them to do so rather
than denying · to them benefit on the technical grounds that the time
when they could have done so had elapsed.

or any Notification which has been denied to the appellant. Further, the
benefit of right 'to avail the TRAN-Credit has already been provided vide the
Circulars dated 09-09-2022 issued by CBIC in view of the order dated 22
07-2022 and 02-09-2022 of Hon'ble Supreme Court in the case of Union of
India V.Filco Trade Cenre Pvt.Ltd. by providing them one time opportunity
to file Revised TRAn-1/TRAN-2 during the period 01-10-2022 to 30-11-2022
to either file the said forms, if not filed earlier. or to revise the forms earlier
filled. Further the appellant was required to take utmost care and
precaution while filing or revising TRAN-1/TRAN-2 and thoroughly check
the detail before filing his claim on common portal. The appellant inspite of
clear guidelines have not been able to avail the benefit of filing revised
TRAN-1/TRAN-2 as applicable. If TRAN-2 had been filed, it needed the
details of inputs held on stock on the appointed day in respect of which he

is not in possession of any invoice/document evidencing peyment·of tax and
the Outwards supply made with Qty, Value, CGST/SGST Ta, Integrated
Tax, ITC allowed, Closing balance, from the opening stock for the tax period
subject to further verification, which by filing TRAN-1 where these columns

a 'v)a)
ETR,

rr:
tr..e.s°

6 ,s° -.19 THe above Judgments cited by the appellant do not appear to be

applicable in the present case. There is neither dispute of any Interpretation

!
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F.No.GAPPL/ADC/GSTP/1844/2023.
are not required will not suffice for verification. Thus it is not mere

procedural mistake as claimed by the appellant.

5.20 In view of the foregoing facts & discussion, I do not find any infirmity

in the impugned order and the impugned order passed by the

adjudicating authority is legal and proper and as per the provisions of

law to the above extent. Accordingly, I reject the present appeal of

the "Appellant ".

6. srftaaafetaf ft+st a Raz1T 5qtala fan srare
The appeal filed by the "Appellant" stands disposed of in above terms.

a.167
(ADESH KUMAR JAIN)

JOINT COMMISSIONER (APPEALS)
CGST & C.EX., AHMEDABAD.
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SUPERINTENDENT
CGST & C.EX.(APPEALS),
AHMEDABAD.

ATTESTED.

By R.P.A.D.

To,

M/s Manjulaben Bhanubhai Shah (Chetan Plastic)
214 Sahjanand Complex,,B/h. Bhagwati Chambers,
Nr. Swastik Cross Road, Navrangpura,
Ahmedabad380 009 (GSTIN No:- 244DIPS3030M1ZG).

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.
3. The Pr.Commissioner, CGST & C.Ex, Ahmedabad-North Commissionerate.
4. The Dy/ Assistant Commissioner, CGST & C.Ex, Division-VII, Ahmedabad

North Commissionerate.
5. The Additional Commissioner, CGST & C.Ex. (System), Ahmedabad-North.
6. The Superintendent, CGST & C.Ex. AR-I, Division-VII, Ahmedabad-North

Commissiorierate.
7. The Superintendent (Systems), CGST & C.Ex. Appeals, Ahmedabad, for

publication of the OIA on website. -a~ Fti ~r° as cw,8Guard File/ P.A. File. -10·~~ ((;'"~
%-::.
!! ~c., ,,,,
;; ...
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